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A /ORDER

This appeal of the assessee is directed against the order of
the Commissioner of Income Tax (Appeals), Puducherry, dated

15.02.2017 and pertains to assessment year 1996-97.

2. There was a delay of 11days in filing this appeal by the
assessee. The assessee has filed a petition for condonation of

delay. | have heard the Ld.counsel for the assessee and the Ld.
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D.R. | find that there was sufficient cause for not filing the appeal
before the stipulated time. Therefore, | condone the delay and

admit the appeal.

3. Sh. N. Devanathan, the Ld.counsel for the assessee,
submitted that the Assessing Officer made addition of ¥1,25,000/-
being a credit in the name of Shri S. Jayaprakash and another sum
of ¥1,25,000/- in the name of Shri B. Vasanthan. According to the
Ld. counsel, the summon issued to Shri Jayaprakash by the
Assessing Officer under Section 131 of the Income-tax Act, 1961 (in
short 'the Act') which was returned unserved since the creditor
expired. According to the Ld. counsel, the Assessing Officer placing
reliance on the earlier statement said to be recorded from Shri
Jayaprakash, found that the said Shri Jayaprakash had no sufficient
income to advance %1,25,000/- to the assessee. Therefore,
according to the Ld. counsel, he made addition in the hands of the
assessee. According to the Ld. counsel, Shri Jayaprakash was
receiving ¥50,000/- to ¥60,000/- per annum from agriculture. Apart
from this, he was also earning on tractor. Therefore, according to
the Ld. counsel, possibility of earning of income by Shri

Jayaprakash cannot be ruled out without any evidence.
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4. On the contrary, Shri B. Sagadevan, the Ld. Departmental
Representative, submitted that as per the statement recorded, Shri
Jayaprakash was earning ¥5000/- per month on an average basis.
This amount may not be sufficient even for his domestic expenses.
Therefore, according to the Ld. D.R., he might not have had any
savings so as to advance money to the assessee to the extent of

%1,25,000/-.

5. | have considered the rival submissions on either side and
perused the relevant material available on record. The assessment
year under consideration is 1996-97. Admittedly, Shri Jayaprakash
was earning ¥50,000/- to %¥60,000/- from agricultural activities per
annum. The Assessing Officer admitted that the said Shri
Jayaprakash was earning an average of ¥5000/- per month. The
said Shri Jayaprakash was an agriculturist. Therefore, his domestic
need would be met from the agricultural activities. In other words,
food and other expenses would be met from the agricultural
produce which was cultivated by him. Besides that, Shri
Jayaprakash had also purchased a tractor. That means he had
enough savings. Taking into consideration of the agricultural
activity for the assessment year 1996-97 and the cost of living

during the year 1996, this Tribunal is of the considered opinion that
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the said Shri Jayaprakash would have saved %1,25,000/- which was

advanced to the assessee.

6. Agriculture labour is unorganized in this country. Therefore,
earning of income of %200 to Z300/- per day from agricultural
activities cannot be ruled out. Therefore, this Tribunal is of the
considered opinion that there is no reason for the Assessing Officer
to doubt the genuineness of transaction. Hence, this Tribunal is
unable to uphold the order of the Assessing Officer in respect of
Shri Jayaprakash. Accordingly, the order of the Assessing Officer
as confirmed by the CIT(Appeals) is set aside and the addition of

%1,25,000/- is deleted.

7. Now coming to the addition made in respect of Shri B.
Vasanthan, in response to the summon issued under Section 131 of
the Act to Shri B. Vasanthan, he requested for adjournment.
However, he has not appeared subsequently. Referring to the
statement recorded from Shri B. Vasanthan, the Ld. D.R. submitted
that he denied having advanced a sum of %1,25,000/- to the
assessee. However, the said Shri B. Vasanthan was not made
available to the assessee for cross-examination. The Assessing

Officer found that the assessee could not produce the said Shri
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Vasanthan for cross examination. When the Assessing Officer
summoned Shri Vasanthan and he could not enforce the
attendance of Shri Vasanthan, it is not known how he can blame the
assessee for not producing for cross-examination? When the
Assessing Officer is placing reliance on the statement of Shri
Vasanthan, it is for the Assessing Officer to summon him and make
him available for cross-examination by the assessee. Since the
said Shri Vasanthan was not made available for cross-examination
by the assessee, this Tribunal is of the considered opinion that the
statement said to be recorded from Shri Vasanthan has no
relevance. In other words, the said statement had no evidentiary
value, therefore, the same cannot be abasisfor any addition.
Therefore, this Tribunal is unable to upold the order of the
Assessing Officer as confirmed by the CIT(Appeals). Accordingly,
the orders of both the authorities below are set aside and the
addition made in the hands of the assessee in respect of
%1,25,000/- said to be received from Shri B. Vasanthan is also

deleted.

8. In the result, the appeal filed by the assessee is allowed.
Order pronounced in the court on 12" November, 2018 at

Chennai.
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sd/-
(TT.3TR.TH. JT01er)

(N.R.S. Ganesan)
a1 d@eeg/Judicial Member

Yes/Chennai,
feair/Dated, the 12" November, 2018

Kri.
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